MERRON AL AND GAS ARP.
| BLA 97-98 Deci ded January 27, 1999

Appeal froma decision of the Deputy Gormissioner of Indian Affairs,
Bureau of Indian Aifairs, denying, in part, an appeal froma Mneral s
Managenent Service order requiring the operator to remt $10,645.44 in
conpensation for avoidably lost gas. M& 90-0018-1ND

Mfirmed as anended.

1. Al and Gas Leases: Generally--Ql and Gas Leases:
Royal ties: Paynents

Afinding that a | essee under an oil and gas | ease of
tribal lands nust pay for the full val ue of vented gas
avoi dably lost during the period from1979 to 1982 w | |
be af firned even though the Departnent has
retroactively applied subsequent!|y adopted sinlar
regul ations for the benefit of the oil and gas | essees
who had | eased nontribal Federal lands. A policy
change may not be retroactively applied in the presence
of "countervailing regul ations, public policy

consi derations, or intervening rights," and the
Departnent cannot abrogate its fiduciary duty to apply
the terns of a regulation applicable to | ease of Tri bal
| ands when doi ng so woul d conpromise the rights of the
tribal |essor.

2. Admnistrative Authority: Generally--Appeal s:
Jurisdiction--Board of Land Appeal s--Judicial Revi ew -
Q| and Gas Leases: Royalties: Generally

A statute establishing tine limtations for
commencenent of judicial actions for danages on behal f
of the Lhited Sates does not |imt admnistrative
proceedi ngs wthin the Departnent of the Interior.

APPEARANCES.  Tommy Roberts, Esq., Farmington, New Mexi co, for Appel | ant
Merrion QI and Gas Gorp.; Howard W Chal ker, Esq., Peter J. Schaunber g,

Esq., and Geoffrey Heath, Esq., (fice of the Solicitor, Washington, D C,
for Mneral s Managenent Servi ce.
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| BLA 97-98
(P N ON BY ADM N STRATI VE JUDGE MULLEN

Merrion QI and Gas Gorporation (Merrion) has appeal ed fromt hat
portion of a July 1, 1996, decision of the Deputy Commssioner of Indian
Affairs (Deputy Gonmissioner), Bureau of Indian Affairs, denying Merrion' s
appeal froman Qder of the Gfice of Sate and Tribal Program Support,

M neral s Managenent Service (M), requiring Merrion to remt $10, 645. 44 as
conpensation for avoidably lost gas vented wthout prior approval fromV¢l |
No. 1-9 (Navajo Tribal Lands Q| and Gas Mning Lease Gontract No. 14-20-
603-385) during the period from Septenber 1979 through May 1982.

Qh April 12, 1982, the Bureau of Land Managenent (BLM directed
Merrion to file evidence of approval to vent gas fromWl|l No. 1-9,
situated insec. 9, T. 43S, R 21 E, St Lake Meridian, San Juan
Qounty, Wah. This well was operated under the provisions of an Qctober 2,
1953, contract between the Navajo Tribal Gouncil and Chio QI Gonpany. The
wel | was conpl eted on Decenber 24, 1956, and produced until it was pl ugged
on January 3, 1983.

An audit of gas vented fromwells on the | ease was conducted by the
Auditor General of the Navajo Nation. As a consequence, on Decenber 12,
1986, MVb asked BLMto determine whether gas vented fromthat well was
avoidably lost. In aletter dated March 16, 1987, BLMcited Merrion wth
failure to conply wthits April 13, 1982, order and apprised Merrion of
its reconmendati on to MVE that Merrion be assessed the full value of the
gas avoi dably lost during the period from Septenber 1979 t hrough My 1982.

Wsing infornati on obtai ned fromMerrion's Mnthly Reports of (perations
for the well, BLMdeened the vol une of avoidably |ost gas to be 18, 252 ntf.

The record shows that Merrion did not contest BLMs determnation.
The Auditor General of the Navajo Nation continued the review and reported
to MBthat it had determned the full value of the avoidably |ost gas to
be $10,645.44. (n Decenber 1, 1989, MVE directed Merrion to pay $10, 645. 44
as conpensation for gas vented fromthe well wthout approval. Mrrion
appeal ed the MVB deci sion to the Gormissioner of Indian Affairs, pursuant
to 30 CF.R Part 290 (1988).

Inits appeal, Merrion advanced the followng three argunents for the
Gonmi ssi oner' s consi deration: (1) conpensation shoul d be based on the
royalty val ue of the avoidably |ost gas, rather than the full value; (2
the val ue of the gas shoul d have been determined i n accordance wth
Merrion's arms-length gas sales contracts, rather than the National Gas
Policy Act prices for gas not dedicated to arms-length contracts; and (3)
MVE was precluded by statute of limtations fromcollecting royalties for
an event occurring nore than 6 years prior to the date of the MV denand.

Inthe July 1, 1996, decision the Deputy Gormissioner denied Merrion' s
first and third argunents. Inreecting Merrion's first argunent, the

Deput y Gonmi ssi oner concl uded that when the Departnent anended its policy
regardi ng conpensation for avoi dably |ost gas fromthe full val ue of the

147 | BLA 259

WAW Ver si on



| BLA 97-98

lost gas to the royalty value of the lost gas (and favorably applying those
policies to existing | ease arrangenents), the Departnent’'s policy change
did not apply to existing | eases on Indian | ands because of intervening
Indian rights and the Governnent's trust responsibility. 1/ (Dec. at 3.)
In denying the third chal | enge, the Deputy CGonmissioner opined that "[t]his
is an admnistrative appeal rather than a court action, and the statutory
bar is not applicable.” (Dec. at 5.)

In response to Merrion' s second argunent, the Cormm ssioner renanded
the case to MM, directing M to recal cul ate the anount ow ng, giving
proper deference to Merrion's contract sales. As aresult the royalty
deened ow ng was reduced to $9,494.96. (Dec. at 4.)

Inits statenent of reasons (SR in support of the appeal to this
Board, Merrion, for the nost part, recounts the supporting rational e
submitted to the Deputy Gormissioner, "adopt[ing] by reference as though
fully set forth herein the argunents it submtted in conjunction wthits
appeal of the Oiginal Decision.” (SXRat 3 and 5.) This Board has
repeatedly stated that, on appeal to this Board, an appellant is required
to point out affirnatively why the deci sion under appeal is in error.
Qegon Natural Resources Gouncil, 139 IBLA 16, 20 (1997); Oegon Natural
Resources Gounci |, 122 1BLA 65, 67 (1992). This requirenent 1s not
satisfied when an appel lant "has nerely reiterated the argunents consi dered
by the [decisionmaker bel ow], as if there were no decision * * * addressing
these points.” Shell Gfshore, Inc., 116 I BLA 246, 250 (1990). Wiile
Merrion adds nothing to its assertion that MM is barred fromcollecting
the conpensation owed, it does contend that MVG may not concl ude w t hout
expl anation that intervening rights and trust responsibility dictate
conpensation in the anount of the full value of the gas lost, and cl ai ns
that the Indian interests invol ved woul d better justify conpensation based
on the royalty val ue.

[1] At the center of this debate are two Board deci sions, Mbil
Expl oration & Producing US, 119 IBLA 76, 98 |.D 207 (1991), and Ladd
PetroleumGorp., 107 IBLA5 (1989). In those decisions, we held that newy
adopt ed regul ati ons changi ng the basis for the cal cul ati on of the anount
due as conpensation for avoidably lost gas to the royalty val ue rather than
gross val ue shoul d be applied retroactively in the absence of
countervailing public policy reasons or intervening rights. The Deputy

1/ The regul ation applicable to avoidably | ost gas was anended after the
gas had been vented fromVWl | No. 1-9. M and this Board need not address
whet her the Departnent nmay prospectively apply its oil and gas regul ations
totribal |eases entered into before the regul ations are adopted. The
issue inthis case is when can the Departnent retroactively apply the
policy reflected in a regulation to the eval uati on of gas produced before
the regul ation was adopted. The Deputy Comm ssi oner deci sion on appeal and
thi s deci sion shoul d not be construed as prohibiting application of a
regulation to an oil and gas | ease of tribal lands entered into before the
regul ati on was adopted, because that natter is not before us. To the
extent that the decision bel ow can be so construed, it is hereby anended.
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Gonmi ssi oner cited these cases to acknow edge that the Departnent had
revised its policy regarding howto deternmne the anount due for avoi dably
| ost gas and then distingui shed those cases fromthis case, stating that
the cited cases involved no intervening rights. (Dec. at 3.) Mrrion
asserts that those cases are controlling because there are no public policy
reasons or intervening rights present in this case. Ve disagree.

To better understand the i ssue before us, we turn our attention to the
expl anation in Mbil Exploration, supra at 78-79, 98 |.D at 208-209:

The | ongstandi ng practice of assessi hg conpensati on
that equals the full value of the avoidably lost gas is
clearly stated in the Mneral Leasing Act of 1920, as
anended in 1931, Section 1(h). Apparently, at that
tine, and in an attenpt to di scourage waste, the
Departnent deened it necessary to assess full val ue
conpensation for avoidably lost gas. The fact that the
per cent age val ue due the governnent exceeds the royalty
rate may be construed as a "penalty.” As oil and gas
prices began toriseinthe late 70's and early 80 s
the Departnent concluded that assessing only the
royalty val ue for avoidably |ost gas woul d be a
sufficient deterrent, in nost cases, to insure that an
operator would not waste gas that is economcally
feasible to narket.

(Dec. at 3.)

Pertinently, 43 O/R 3162.7-1(d) provides that one in the
position of Mbil "shall be liable for royalty paynents on * * *
gas lost or wasted froma lease.” BLMargues that this
regul ati on, however, nmay not be applied retroactively, because to
do so woul d di sparage ot her provisions of the Mneral Leasi ng Act
not repeal ed by enactnent of the Federal Al and Gas Royalty
Minagenent Act (FORWY), 30 US C 88 1701-1757 (1988), the
statute inpl enented by 43 GR 3162. 7-1(d).

See al so Maxus Exploration G., 140 IBLA 124 (1997). In the case now

bef ore us, the conparabl e regul ation, applicable to oil and gas | eases on
triba |ands when the gas was mproperly vented was 30 CF.R § 221.35
(1983). 2/ Merrion was required to prevent waste and, if it failed to do
so, it would be required to pay the | essor, the Navajo Nation, the full

val ue of the gas wasted. The policy espoused in § 221. 35 was reconsi dered
in general by the Departnent in 1984, and the controlling regul ation was

2l 30 CFR 8 221.35(1982): "The lessee is obligated to prevent the
waste of oil or gas and to avoid physi cal waste of gas the | essee shall
consune it beneficially or market it or returnit to the productive
formation. If waste of gas occurs the | essee shall pay the | essor the full
value of all gas wasted * * * "
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nodi fied to provide that the royalty anmount, and not full, val ue woul d be
used as the bass for conpensation for avoidably lost gas. 3/ Qontinui ng
wth our ook at Mbbil, we observe that the Board consi dered when the
regul ati on codifying the policy change nay be applied retroactively to
exi sting | eases:

Simlar argunents were rejected by this Board i n Gonoco,
115 I BLA 105 (1990), where it was urged that retroactive
application of a rule nore generous to a Federal |essee than the
rule it replaced woul d be in derogation of past policy in effect
before the rule change. Rgjecting this argunent and a parall el
contention that retroactive application of the new rul e woul d
overrul e past decisions of the Departnent that inplenented the
prior rule, we found that "the Departnent nay, in the absence of
intervening rights of others or prejudice to the interests of the
Lhited Sates, apply the anendnent to pending cases.” 1d. at
106. Insofar as the argunent that to do so woul d derogate the
effect of prior law we reasoned that "[i]t [the prior rule] has
now been anended; thus, the | aw has changed. The only question
is whether [the appel lant] shoul d have the benefit of the change.
* * * there is anple authority for providing an affected party
wth the benefits of a regulatory change.” 1d. at 107 n. 3,

¢ al so gave retroactive effect to policy changes in the
admnistration of oil and gas royalty paynents invol ving vent ed
gas in Ladd PetroleumGorp., 107 IBLA 5 (1989). In that case,
conpensation for avoidably lost gas was at issue. Setting aside
the BLMdeci sion finding that paynent was due the Lhited Sates
Governnent as described by NIL-4A Part |, we ordered BLMto
reconsi der whether the gas had been avoidably lost in |ight of
the fact that Departnental policy had changed. V¢ expl ai ned
that, while the new policy had not been in effect when the
deci si on under review had issued, the regul atory change nade
necessary a reconsi deration of the question of paynent because
the newy promul gated rul es

reflect the present policy of BLMconcerning the proper
appl i cation of NIL-4A and the regul ati ons on which it
is based to make determinations of avoi dably |ost gas.
In the past, this Board has applied an anended version
of aregulationto a pending matter if to do so woul d
benefit the affected party, and if there were no

3/ The repl acenent regulation, 43 CF. R § 3162.7-1(d), reads: "The
operator shall conduct operations in such a manner as to prevent avoi dabl e
loss of oil and gas. A|[sic] operator shall be liable for royalty paynents
onoil or gas lost or wasted froma |l ease site * * * "
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countervailing public policy reasons or intervening
rights. Janes E Srong, 45 IBLA 386 (1980). The
rational e for such an action is equally appropriate
here where BLMhas indicated a change inits policy
regarding the application of NIL-4A concerni ng

avoi dabl y | ost gas which woul d benefit appel | ants, and
there are no countervailing regul ations, public policy
consi derations, or intervening rights. See Sonont Q|
M., Inc., 91 IBLA 137 (1986).

119 IBLA at 79-80, 98 |1.D at 209. Thus, in Mbil we nade it abundantly
cI ear that the 1984 policy change nay not be retroactively applied if
"countervailing regul ations, public policy considerations, or intervening
rights" were found to exist.

The crux of this appeal is that Merrion's assertion that those
conditions do not exist, despite the differences between the Federal |essor
relationship found in Mbil and Ladd, and the tribal |essor context
controlling this case. However, the court in Assiniboine and S oux Tribes
v. Board of QI and Gas Gonservation, 782 F.2d 782, 794 (9th Qr. 1986),
has clearly defined the Departnent's obligations in this natter:

The Mneral Leasing Act of 1938, 25 US C § 396a-396g, is a
detai | ed and conprehensi ve act that inposes extensive
responsibilities on the governnent in tribal mneral |easing
natters for the benefit of Indians. See B ackfeet Tribe of
Indians v. Montana, 729 F.2d 1192, 1199 & n.18 (9th dr. 1984)
(en banc), aff'd, [471 US 759], 105 S Q. 2399, 85 L.E. 2d 753
(1985); Jicarilla Apache Tribe v. Supron Energy Gorp., 728 F. 2d
1555, 1564-65 (10th dr. 1984) (Seynour, J., concurring in part
and dissenting in part), dissenting opinion adopted as the
najority opinion as nodified, 782 F.2d 855 (10th dr. 1986) (en
banc). Taking into account these specific, congressionally-

i nposed duties, and the | ong-standing, general trust relationship
bet ween t he governnent and the Indians, we conclude that a
fiduciary relationship exists in the nanagenent of tribal nineral
resources. See Jicarilla, 728 F.2d at 1563-65 (statutes and
regul ations contain such explicit duties that it is clear

(ongr ess i nt ended Secr etary to act as trustee in managi ng | eases
for the Indians); Lhited Sates v. Mtchell, 463 US 206,
224-26, 103 S G. 2961 2971-73, 77 L.H.2d 580 (1983) (stat utes
establish fiduciary duty of the rmanagenent of Indian tinber

I esour ces. )

The Lhited Sates, as the Tribes's fiduciary, is held to
strict standards and is required to exercise the greatest care in
admnistering its trust obligations. See Mtchell, 463 US at
225-28, 103 S Q. at 2972-74, Lhited Sates v. Mis Mason 412 U S
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391, 398, 93 S . 2202, 2207, 37 L.E. 2d 22 (1973); Nance, 645
F.2d at 710; F. hen, Handbook of Federal | ndi an Law 225- 26
(1982 ed.).

(Headnotes and footnotes omtted.) Thus, it is clear that by statute and
regul ati on the Departnent is obligated to recognize the Indian | essor's
rights in determning whether to apply the policy change in a nmanner which
woul d alter the anount due as conpensation for avoidably lost gas. 4/ In
this instance, the Navajo Nation actively participated in the determnation
that gas had been vented fromthe well, and specifically inforned MV of
the conpensation it deened appropriate. That fact was noted by the Deputy
Gormissi oner in rendering the appeal ed decision. (Dec. at 4.) As Merrion
has not shown that the Departnent has therefore acted contrary to its trust
obligations in this manner, we nust conclude that M and the Deputy

Gonmi ssi oner properly determned the conpensation to be awarded under the
provisions of the lease is the full value of the avoidably | ost gas.

[2] Addressing Merrion's contention that the 6-year statute of
limtations at 28 US C 8§ 2415 (1994) bars these admnistrative
proceedi ngs, we note that the Board has concl uded on several occasions that
28 US C § 2415, which governs the tine for commencing judicial actions
brought by the Lhited Sates, is strictly applicable to judicia actions
and is not applicable to the admnistrative process. See, e.g., Texaco
Expl oration & Production, Inc., 140 I BLA 282 (1997) (royalty paynents on
gas produced under Jicarilla tribal |ease); BH Petrol eum (Amwricas) Inc.,
124 | BLA 185 (1992) (royalty paynents on oil and gas produced under |ease
of Indian | ands); Anadarko Petrol eum Gorp., 122 I1BLA 141 (1992) (royalty
paynents on oil produced under Navajo tribal leases). By its ow terns, §
2415 applies only to judicial actions initiated to recover noney danages;
it is not applicable to the admnistrative proceedi ngs undertaken to
determne the underlying liability for such paynents. Texaco Expl orati on,
140 I BLA at 284-285, and cases cited. Thus, we have observed that although
ME nay be prevented by the statute fromobtaining judicial relief on a
claaimfor royalties when the obligation to pay arose nore than 6 years
prior tothe filing of the claaimwth a court, an admnistrative clai mfor
royalties is not precluded by 8§ 2415 even when nore than 6 years have
el apsed since the obligation to pay arose. Id. at 285 In addition, this
Board has no authority to decide whether a statute of limtation woul d bar
ajudicia suit. That determnation nust be nade by the court. 1d.

4/ ne of the purposes of FOFRVA is to fulfill the trust responsibility of
the Lhited Sates for the admnistration of Indian oil and gas resources.
Mesa perating Limted Partnership, 125 IBLA 28 (1992). (ongress directed
therein that the Secretary "aggressively carry out his trust responsibility
inthe admnistration of Indian oil and gas.”" 30 US C 88 1701(a)(4),
(b)(4) (1994).
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned as anended.

RW Milen
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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